‘ //.,‘" -
’ﬁ@\ .
— 2911-2690 1

JOINT
U.S. - KOREA |
ACADEMIC
STUDIES

EMERGING VOICES

VOL. 22

KOREA
ECONOMIC
INSTITUTE

stol AT A

2011

SPECIAL
EDITION







JOINT U.S. - KOREA
ACADEMIC STUDIES

Emerging Voices Vol. 22
2011 Special Edition






Emerging Voices on Korea: Korea’s Domestic Policies and Their Influence on Asia 5 HE BN

KOREA'S DOMESTIC
POLICIES AND THEIR
INFLUENCE ON ASIA






Emerging Voices on Korea: Korea’s Domestic Policies and Their Influence on Asia 7

Agencies, Roles and Their Choices:
Reform of the Korean Legal Profession
from 1995 to 2007

Yukyong Choe, University of California, Berkeley School of Law
— recommended by Taeku Lee, University of California, Berkeley

HE NN



Joint U.S.-Korea Academic Studies

INTRODUCTION

Northeast Asian countries including Japan, Korea, China and Taiwan, have recently
considered adopting the U.S-style legal education as a revolutionary remedy to
dissolve chronic problems of the Pre-Reform system. Especially in Korea and Japan,
reform of the legal professional training system underwent a profound transformation
by switching their four-year undergraduate legal education system to a three-year
postgraduate—the U.S.-style law school -- legal education.! Although the legal education
system itself does not guarantee an advent of a law-governed society, the U.S.-style law
school system provides symbolic meaning to Asian countries moving toward the rule
of law, access to justice, and globalization.? Despite seemingly unending controversies,
both Japan and Korea implemented the postgraduate law school system in 2004 and
2009 respectively. They both have conformed to the globalization pressure, the public
demands of establishing a law-governed society by expanding the size of their legal
education, and increasing the number of practicing lawyers.?

This study traces a wide range of agencies that were involved in reform of the
Korean legal professional training system from 1995 to 2007. Previous studies found
that the LDP and big business actively joined the discussion on the Japanese judicial
reform in the mid-1990, and that they strongly urged Japan to introduce the U.S.--
style law school.* Those actors were primarily interested in substantially increasing
the number of legal professionals regardless of instituting a postgraduate legal
education system itself in Japan.® The Japanese Federation of Bar Association (JFBA)
also seemed to support the introduction of the U.S.-style law school, expecting to
take more initiative in legal training under the Post-Reform system. On the other
hand, no study has analyzed the Korean reform in this regard.®

The process of reforming the Korean legal profession (from 1995 to 2007) revealed
sharper conflicts among diverse agencies than that of Japan. The existing legal
profession, i.e., judges, prosecutors and practicing attorneys, overall vigorously
opposed introducing the U.S.-style law school in Korea. Most law professors were
reluctant to adopt the postgraduate law school, abolishing the existing colleges of
law. The reformists, including the administration and the law school advocates,
failed twice to transform the legal education system before finally finding success
in 2007. During this time, neither a specific political party nor a business group had
shown keen interest in adopting the new system in Korea. Then, who did play a
decisive role in adopting the Post-Reform system in Korea and why?

Chapter Il briefly describes the process of how three consecutive administrations
initiated the legal reform in Korea by focusing on reform committees and the
president as policy entrepreneurs. In Chapter Ill, in order to answer research
questions, the study investigates arguments from business sectors, the Korean Bar
Association (KBA), the Prosecutors’ office mainly represented by the Ministry of
Justice (MOJ), ministries of government, legal academics, and NGOs. By showing
what interests were behind other relating agencies’ arguments and explaining their
positions more clearly, Chapter IV ultimately highlights the growing roles of the
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Supreme Court judges as beneficiaries under the new system. | have conducted
qualitative interviews in 2010 and 2011 in order to provide insights, detail and
depth for the study. A third cohort of interviews is also underway.

THE ERA OF LEGAL REFORM IN KOREA 1995-2007:
PRESIDENTS AND REFORM COMMITTEES AS
POLICY ENTREPRENEURS

The post-1987 Korean democratic leaders and their administrations played
important roles in initiating legal reform.” From 1995 to 2007, three different
administrations set the agenda promulgating reform of the legal profession
that the study named Period 1 (1995-1996), Period 2 (1998-1999), and Period
3 (2003-2007).8 The reform of the legal education system was propelled by
judicial reform councils or commissions which were established either by
administrations or by the Supreme Court during the reform. In each period,
committees were established based on a special act or presidential decree.

In January of 1995, the Kim Young-sam administration established the
Presidential Council for Promoting Globalization (PCPG)9 under the Prime
Minister.X® The committee consisted of a wide range of members (as needed) from
the Ministry of Justice (MQJ), the Ministry of Education (MOE, now referred to as
MEST—the Ministry of Education, Science and Technology), the Supreme Court,
the KBA, legal and non-legal academia, the press, NGOs and a business group. The
reform effort was led mainly by the administration through the PCPG, criticizing the
outdated Korean legal profession and insisting that change had been stalled since
the globalization trend. The PCPG recognized the severe entrance barrier to the legal
profession, which in turn, reinforced the KBA's monopoly in the legal market. Only a
reserved, handful of elite practicing lawyers had knowledge of the law, and they came
at an extremely high price. This turned out to serve only the interests of the legal
profession and barred public access, including the right to trial.'! The PCPG’s proposal
triggered not only legal professionals, but also law professors, businessmen, and
NGOs to convene comprehensive conferences to discuss judicial reform. Apart from
the PCPG’s special conferences, more meetings were held at various universities. Later
in Period 2, President Kim Dae-jung also launched two similar forms of presidential
committees in 1998 and 1999.

Throughout two trials, reformists have strongly argued that the number
of legal professionals should be increased (a) to provide for both diversified
and specialized legal services, (b) to secure international competitiveness
in the globalizing legal market, and (c) to prevent the legal profession from
continuing to monopolize legal services. They suggested introducing the
U.S.-style law school in Korea, which would replace the undergraduate non-
professional legal education system. Park, Se-ll was one of the leading figures
of the Korean reform.'? Since 1994, Park and other reformers insisted that legal
professionals, especially practicing attorneys, must have insights not only into
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social structures and human relations, but also into international relations and
foreign laws in the globalizing world. He promulgated that the legal professional
education should further foster legal service suppliers (i.e., judges, prosecutors,
and practicing lawyers) with a sense of human rights, knowledge of laws
in specialized and diversified areas, international perspectives, and foreign
language proficiencies.®® The idea also influenced Japanese legal scholars in the
mid-1990s, so that Japanese government officials and legal academics imported
the idea of introducing the U.S.-style law school in Japan.!* Yet the previous
two attempts at reform were both forced to bend to stiff opposition from the
existing legal profession.

It was not until 2003 that legal reform reappeared on the political agenda in
Korea as President Roh Moo-hyun’s participatory administration (2003-2007)
Bestablished the Judicial Reform Committee (JRC)* to accomplish a wide
variety of legal reform.? The JRC was officially launched on October 28, 2003
at the end of the first year of President Roh’s term. Throughout twenty-seven
plenary meetings and thirteen division committee meetings, the JRC finally
adopted the final report on December 31, 2004 for recommendation to the
president.!® Different from two previous reforms, upon terminating the JRC’s
mission in December of 2004, the Presidential Committee for Promoting the
Judicial Reform (PCPJR)* was established as an advisory committee to the
President for completing judicial reform legislation by May 2005. The PCPJR
held fourteen regular sessions, sixteen working sessions, and eighteen meetings
of subcommittees.?’ From January 18th, 2005 to the end of December 2006,
the PCPJR also conducted thirty-one research projects, seven public hearings,
forty-six expert debates, four surveys of public opinion and mock trials, and
nine tours of inspection abroad.? The main committee consisted of twenty
members ranging from the Prime Minister and the Ministers of the MOE and
MOJ, to attorneys and law professors. Under the main committee, there was
a practice committee that consisted of eleven vice-ministers and seven civilian
members from the KBA, the legal academia, the press and NGOs. However, the
plan-promoting body mainly consisted of existing legal professionals, including
twenty-seven judges, prosecutors, practicing attorneys, law professors and public
officers carrying out specific tasks.

Asreforms wereimplemented, the roles of Ministries, such as the MOE and MEST, were
growing as they related to the education system. The new system currently devolves
the power from the MOJ to the MEST, which is primarily comprised of educators. In
fact, the Legal Education Committee (LEC), on the basis of the Establishment and the
Management of the Legal Professional Graduate School (LPGS) Act of Korea (2007),
is installed under the MEST. The LEC, under the MEST, developed criteria for the new
legal education system and inspected the postgraduate law school application. It
played a decisive role in determining the cap and local distribution. The KBA has the
authority to assess law schools to determine if they have followed the criteria, but
they cannot abolish or install a new law school.
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CONFLICTS OF DIVERSE AGENCIES, AND THEIR CHOICES

In this section, based on the reform process explained in Chapter Il, the study
investigates diverse agencies besides the presidents and their administrations or
special reform committees. The study assumed that certain actors played more
decisive roles in implementing the postgraduate law school system than others, so
it starts with the business sector that actively joined in Japanese judicial reform.

The Business Sector

As one of the biggest differences between Korea’s reform and Japan’s, business
groups, as represented by the Federation of Korean Industries, have not been
particularly enthusiastic about the reform of the legal profession.? Different
structures of the economy caused demands from the business sector to be
much less intensive in Korea than in Japan. Although one or two representatives
from the business sector joined in each reform committee, they did not show
keen interest regarding the adoption of the U.S.-style law school or even
in an increase of the total number of lawyers in Korea.?® Under the Chaebol
[conglomerate] governance, big business groups did not care much about the
number of lawyers or legal education reform They wanted the power to control
the market, regardless of the fact that the size of the “pie” is fixed. The big
business groups, therefore, could easily hire the most expensive practicing
attorneys at will, notwithstanding the prices of the legal service.

Under the Pre-Reform system in particular, there used to be a long line of former
judges or prosecutors who wanted to work as a corporate attorney. As Dezalay
and Garth address, Korean major family groups, Chaebol, such as Samsung or
Hyundai, have historically had little reason to use lawyers except for the most
menial of tasks. The major business leaders dealt directly and personally with
state representatives and they did not need lawyers under the conglomerate
corporate structure. If there was a need for legal counsel for an international
transaction, businesses sought non-domestic attorneys.?* As business sectors
have more interest in recruiting competent practicing attorneys from former
senior judges and prosecutors, or young, prominent, and elite practicing
lawyers, they can establish their own law departments.?®

On the other hand, small business circles could neither afford expensive lawyers
nor insist on expanding the legal profession.?® They could not compete with
big business groups or public prosecutors simply by increasing legal service
suppliers. As experienced legal reform activists and law professors have argued,
Korean reform cannot be fully explained by globalization or free market theory.?”

The Korean Bar Association (KBA)

Although the government initiated the reform of the legal profession in Korea,
existing legal professionals had strong impacts on the result of the reform. The
existing private practice has beenagreatroadblock for the reformists, or law-school
advocates. Nevertheless, under the Korean legal market structure, it seemed that
the KBA was neither well organized nor powerful.?® Practicing attorneys opposed
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the reform individually, but not collectively in Korea. Rather, the legal profession
united for legal reform during the period of negotiation provided by the Supreme
Court, their “big brother.” Although judges, prosecutors, and practicing attorneys
shared a strong feeling of solidarity, the KBA had not fully demonstrated solid
organizational power during the legal reform.

The practice of retiring from poor-paying, but high-status judicial positions to
enter the lucrative private sector has led to Korean practicing attorneys not
to stand together as an association.? Under the circumstances, the adoption
of the postgraduate law school system assumed the symbolic meaning of a
field expanding in size and diversity. Most feared that reform would lead to an
increase of new lawyers, and therefore, practicing attorneys anticipated a turf
war between existing attorneys and prospective legal professionals.3°

Lawyers tried to not lose control over lawyer-supply-limiting entrance barriers
to their own market. The KBA occasionally participated in legal education
reform, insisting that the new system would soon reduce the quality of legal
service because of the oversupply of lawyers since 1996.3 They suggested that
the optimum number of new lawyers should be between 600 and 1,000 per
year. This number was far short of the draft proposals of 2,500 to 3,000. The
KBA demanded the former judicial examination system be maintained, arguing
that the Post-Reform system would seriously deteriorate the “quality of the
legal profession” by increasing the number of lawyers and abolishing the most
prestigious legal professional training institution, the Judicial Research and
Training Institute (JRTI). They regarded the JRTI as the matrix of legal professional
training and thought that the JRTI provided higher quality legal education than
law professors who had never passed the judicial exam nor completed the
JRTI apprenticeship. They made efforts to reconfirm their positions in the new
post-graduate law school system, demanding that a certain ratio of practitioner
faculty members should be maintained.3?

When the Supreme Court and Roh’s administration were unwavering in their intent to
adopt the three-year postgraduate law school system, the KBA and individual attorneys,
again, insisted that the total number of new law school students shall not exceed 1,000—
1,200. Their arguments, however, were neither logical nor consistent because their
real interests were to maintain the previous system, particularly the exam cap, in order
to protect their jobs s among practicing attorneys and other quasi-legal professionals.
They were also trying to prevent a decrease of their power and wanted to stick to the
previous numerical control. It was true that several attorneys personally supported the
law school reform effort, not in the name of the KBA, but as individuals. 33

The Prosecutor’s Office and the Ministry of Justice (MOJ)

The prosecutor’s social power had been enormously strong under the authoritarian
regimesin Korea. The Prosecutor Generalisappointed directly by the presidentand
has traditionally been an instrument of authoritarian regimes.3* As Korean political
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leaders have tried to capture the judiciary as an effective apparatus for executing
their political power, they wanted to exert pressure on judges and prosecutors.*
Under the “principle of unity,” prosecutors from the Prosecutor General who are
newly appointed district prosecutors are considered as a hierarchically unified
body. Public prosecutors not only hold the power to investigate crimes®* and to
solely prosecute a person for criminal charges, but they also have the power to
discretionally prosecute or dismiss a criminal charge and to arbitrarily dismiss a
charge that is obviously illegal. In particular, the prosecutariat is one of the most
powerful groups, since it is well-connected to the politicians and businessmen,
wielding almost absolute power in Korea.

Since liberalization and democratization of Korea began, however, prosecutors
have seen their status fall.3” Nevertheless, the MOJ has still consisted of high
ranking prosecutors. It symbolizes another legal elite power, and the Korean
public prosecutors have enjoyed more power under the strict hierarchical
structures in the court than in any other governmental organization. The MOJ
has been responsible for deciding the annual number of new lawyers and all the
related factors for the judicial examination since 2001. Yet, it has been argued
that the MOJ should transfer the superintendence to decide the annual cap of
the legal profession through the legal reform in Korea.

Returning to the subject, the prosecutors’ group, mainly represented by the MOJ
and the Prosecutor’s Office, took a relatively passive and ambivalent position
on reform. Prosecutors, as legal professionals, basically opposed an increase
in the number of lawyers and the introduction of the U.S.-style law school. The
MOJ objected to the “radical” legal reform in Period 2 and strategically made a
recommendation to the president to establish a separate Presidential Committee
for Promoting Judicial Reform (PCPJR), thereby blocking the passage of the law
school proposal of the New Education Community Presidential Committee
(NECPC). The PCPJR submitted a distinctive proposal prescribing qualifications to
take the judicial examination, with a four-time application restriction. However,
in Period 3, the MOJ could no longer openly oppose the reform.

Prosecutors put the transformation of the legal professional training system
on hold. Since the Supreme Court presented itself as the representative of
the legal profession in Period 3, the MOJ did not actively or officially indicate
its position regarding the law school reform. The MOJ avoided announcing its
straightforward opinion on law school reform, while it strategically admitted
the judicial reform committee’s proposal (from the PCPJR). However, the MO)J
did take a position on other legal reform issues. For instance, prosecutors
reacted strongly to the proposal that expands an appeal institution against a
prosecutor’s “decision not to indict,”*® and to a hearing-centered trial model
proposal, which necessitates an extensive overhaul of the present procedures
of examining evidence and interrogating defendants.3
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Legal Academia
Divergence of the legal academia

Compared to other agencies mentioned above, a small group of law professors,
who are called law school advocates, played active roles in introducing the U.S.-style
law school system in Korea in the early 1990s. During the reform, however, these
agenda-setters drew little attention even from legal academia itself. Among legal
academics, fear and concern about the radical introduction of an unfamiliar legal
education system from the United States spread for many years. Debates concerning
legal education reform had rarely spread beyond the circles of legal academia.* Those
who had studied in European countries, such as Germany and France, were especially
skeptical about introducing the U.S.-style system in Korea as well.

Unlike judges or practicing lawyers, it was even harder for legal academia
to unify interests that had been formed and vested through the Pre-Reform
legal education system over decades. Law professors were divided into several
groups: Law professors who were former legal professionals versus non-legal
professional professors; Seoul National University (SNU) graduates versus non-
SNU graduates; SNU law professors versus non-SNU law professors; Seoul law
professors versus non-Seoul law professors; etc. They had various academic
backgrounds and local interests according to their affiliated universities and
theoretical groundings. A prominent senior socio-legal scholar reminisced in his
interview that the struggle between the legal profession and the legal academia
had actually been a game to gain hegemony over legal education, rather than
about instituting the U.S.-style legal education system in Korea. #*

Law school advocates

As reform of the legal profession became symbolic and popular, the Korean legal
academia also emerged as one of the significant players. Initiatives advocated
by legal academics were successfully implemented in Korean society through
efforts spanning the three legal reform periods. In the beginning, they failed to
persuade not only the legal profession but also the rest of legal academia why
the U.S.-style legal education system should be introduced in Korea. In Period 1,
Park Se-Il, the former Senior Secretary of the Presidential Commission on Policy
Planning under the Kim Youg-sam administration, as a law professor himself at
the SNU College of Law,* officially brought reform of the legal profession to the
table. However, only two or three SNU faculty members joined him. Infuriated
legal professionals severely criticized the law school proposal, blacklisting its
proponents as the so-called sabeob-ojeok [five enemies of the judiciary].*®
Reformists could not prevail upon the existing legal profession’s resistance. As
the legal reform continued, especially through Period 2, legal academia gradually
suggested alternative legal education reform proposals. During Period 3, a small
group who had accumulated data throughout the precedent two reforms raised
its voice with strong arguments for legal reform.

Interestingly, most of these scholars were SNU graduates who were teaching
constitutional law, law and sociology, law and history, or criminal (procedure) law
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in colleges of law mainly at non-SNU universities in and outside of Seoul. They were
actually non-legal professionals because they had not passed the judicial exam
under the Pre-Reform system. Called the sampallyuk sedae [386 Generation],*
they turned out another “five (young) enemies” of the Korean legal profession in
Period 3, eventually contributing to the current legal education system and Post-
Reform debates. Their proposals provided guidelines for legal reformists, judges,
and other law professors. They consistently insisted on abolishing the cap system
and the JRTI and replacing them with the postgraduate legal education system,
so that legal education could be normalized. They also argued that practicing
attorneys and prosecutors with five or more years experience should constitute
the bench, calling it beobjo il-won-hwa [single point selection of the judiciary],
rather than appointing judges from among the young and novice JRTI trainees.*
Some of them were also members of the presidential committees of each period,
although their ideas could hardly be implemented in full in the final committee
reports, mainly due to the legal profession’s strong resistance. In leading the
studies that compared Korea’s legal profession to other countries (especially to
Japan and the United States), they have produced a wide range of legal reform
agendas from late 1999 to the present. What is noteworthy is that the small group
of law professors who concurrently played a critical role in creating NGO policies
and arguing for legal reform, also revealed dual identities as both law professors
and a driving force in Korea’s civil movement.

Transitions of the legal academia

Throughout the three periods of reform of the legal profession, the power and social
impact that the legal profession had solely enjoyed began to be redistributed to
legal academia. For example, undergraduate legal education had been disparaged
not only by the students, but also by the legal profession. GPA had never been
considered a significant factor in becoming a legal professional, while the judicial
exam score and the JRTI ranking followed a legal professional to the end of his or
her career. The postgraduate legal education system, in contrast, puts emphasis
on raising lawyers through practice-oriented law school education, converting the
national judicial exam to a mere qualification exam that will enable over 70 to 80%
of the graduates to pass. Moreover, the former judicial exam will be discontinued
in 2017, with the expectation that the JRTI will not be abolished until 2019 or 2020
when the successful 2017 applicants complete their apprenticeships.

As the new law school system replaces the existing one, faculty members will be
dedicated to the education and training of prospective legal professionals. This means
that it will be the university or the legal educators who have charge of providing the
basic knowledge and skills to prospective legal professionals. Judges and prosecutors
used to rotate every two years to serve as JRTI faculty and mainly instructed how to
write decisions or arraignments. These job skills had never been taught to law students
before getting into the JRTI. The reformists also expect to eradicate negative effects
of the cram-school education market where either legal professionals or JRTI trainees
have illegally given lectures. The student evaluation power will shift from the JRTI to
accredited law schools when the students find jobs upon graduating from law school.
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As the administration introduced law school reform by submitting the LPGS
Act (2007) to the National Assembly (NA) in October 2005, legal academia’s
arguments seemed to be eventually resolved down to two. First, they agreed to
abolish the judicial examination and the JRTI, substituting a new type of legal
educational system, but there was no compromise on which specific system
would fit best. Second, governmental control of the cap for the legal profession
and legal education should be excluded and the right of legal education should
independently belong to universities. Based on this consensus, the group of
leading socio-legal scholars strongly argued to introduce the postgraduate legal
education system, appreciating that no system could be perfect.

At the same time, not only law professors, who usually had not been much involved
in the reform, but also the universities started preparing for law school accreditation.
From 2004 to 2007, 24 universities hired 269 new faculty members in order to apply
for law school accreditation.*® Although the LPGS bill was still pending, universities
had already started to meet the minimum accreditation requirements. They recruited
practitioners from big law firms, courts and research institutions. The existing law
professors in low-ranking or rural universities also maximized their opportunities
to transfer to a higher-ranked Seoul university college of law. They believed that
belonging to the new system would be more stable than being left under the old
system. In the course of the preparation process, at least forty top universities and
their law professors began to signal implied consent to adopt the law school system.
Universities in particular desperately required government adoption of the new
system after having invested enormous amounts of money in plant and equipment.*’

Several different associations of law professors pressed the NA where the LSGS bill
had been pending for nearly two years. However, the historical en-masse migration
of the law professors also brought political upheaval among the law professors after
the new system launched in March 2009. The legal academia was newly divided into
three large groups: professors from the twenty-five newly accredited law schools;
faculty of the six to ten non-accredited but considerably prepared colleges of law;
and professors at the non-law schools in or outside of Seoul.*®

Non-Government Organizations and Public Opinion

The study also stresses that, beyond the forces of economic development
and modernization, legal reform in Korea rose from its civil society, aspiring
democracy, and political liberalism since the 1980s. Some NGOs, involved in the
Korean legal reform, argued that the small size of the legal profession has resulted
in a monopoly in the legal market. They further argue that the government has
helped the legal profession enjoy power in society by restricting the number of
lawyers. They also pointed out that the barriers to enter the legal profession
and the reinforcement of the KBA’s monopoly served only a small number of
lawyers, while infringing on the public’s fundamental right to access the judicial
system. As legal demands both in the public and private sectors have increased,
the limited legal services available have reached only the large cities, or select
groups of people or companies that have the resources to pay for legal services.
Throughout the series of reforms of the legal profession, people changed the
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way they regard legal professionals. They realized they have rights to access the
court system and that legal professionals are legal service suppliers rather than
bureaucrats. This change in people’s awareness empowered the reformists.

In Period 1 especially, ‘judicial reform’ gained enormous public attention from
the people and the press, including some NGOs. It would be hasty to conclude
that the people’s demand for democracy was the most decisive factor in Korea’s
legal reform. Even some NGOs were cautious to say so, mainly because the scope
of NGO activists and supporters overlapped those of law professors.* Even if it is
the truth, it is also undeniable that NGOs have reflected civil society’s aspiration
and claims. People expected that the new legal profession system would bring
about an efficient judiciary and provide easy access to the legal system.

The People’s Solidarity for Participatory Democracy

The People’s Solidarity for Participatory Democracy (PSPD), the Cham-yeo-yeon-
dae, was one of the most active NGOs.*® Through the Judiciary Watch Center,
established in 1995, the PSPD has criticized the authoritativeness of the judiciary
and poor legal service, noting the absurdity of the legal service fee, the practice
of jeon-gwan-ye-woo and cram-school legal education. The PSPD insisted upon
and propelled reform of the legal profession. When the administration of Kim
Young-sam proposed a reform plan, the PSPD and the press, Chosun Ilbo, jointly
pushed the project forward.>* Although the first attempt at reform failed to
establish a legal institution as they had envisioned, the media helped garner
public support for more reform in the mid-1990s.

More specifically, a group of law professors led civil society movements with
the help of NGOs. This group of legal academics, mostly graduated from SNU
College of Law in the 1980s or 1990s,°2 was comprised of non-legal professionals
teaching public law in several non-SNU colleges of law. They have been active
and passionate driving forces since the Kim Young-sam administration initiated
the first legal reform. Most of them were PSPD members, nominated as expert
members or representatives of the JRC, and delivered both legal academics’
concerns and civil society’s demands. They mainly challenged the cap, the
method of accreditation and the allocation of the new law schools nationwide.
They argued for the abolishment of the cap, the decentralized demography
of law schools and financial support for students. In particular, they have
dedicated themselves to advocate civil society’s interests rather than their own
interests as law professors. The PSPD produced discourse that envisioned the
legal profession as a legal service supplier, not a juristocracy.

One of PSPD’s most significant contributions was “The Reason Why We Support Law
School: Law School Advocates’ Letters to Congressmen.” Seven law school advocates
collectively sent twelve letters to ten Congressmen from November 15th, 2006 to
December 15th, 2006 to persuade each Congressmen to expedite the legislative
process. This was during the time period when the enactment of the LPGS Act (2007)
had been delayed for over a year since the administration of Roh Moo-hyun submitted
the bill in October of 2005. One advocate sent continuous letters to one Congressman
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in three to four day intervals, and the PSPD made this public through the Internet and
the press.>® In order to urge enactment, they wisely put the burden on each member
of the NA, elected officials who were conscious of their electorate.

Other NGOs

In the meantime, the Democratic Legal Studies Association (DLSA), Min-ju-
ju-ui Beobhak Yeon-gu-hoi also produced opinions on the judicial reform and
law school agenda. Compared to the PSPD, however, responses to these two
organizations were less consistent. The members of the DSLA are mostly legal
academics rather than lay people. The DSLA pursues the democratization of the
legal system and legal studies in Korea.>* The Human Rights Solidarity for New
Society, the Sae-sahoi-yeon-dae, has produced a broader perspective on judicial
reform and human rights issues than the DLSA after the reform.

Although it is a lawyer’s association and not an NGO, the Minbyun, Lawyers for a
Democratic Society> have keenly cooperated with the PSDP for other legal reform
issues, but have not been a passionate advocate for the reform of the legal profession.
Despite the fact that the Minbyun have been the symbol of an active bar of Korea
that has had a profound impact on Korea’s liberal transformation, their occupational
interests as legal professionals could not easily align with democratic reformists.

Public attentions

There were some signs that the introduction of the U.S.-style law school rapidly
attracted public attention. Their perception of reform of the legal profession has
been developed through NGOs and the media during the reforms. The number
of newspaper articles on the topic provides an example. As Table 1 shows, the
media first reported the emergence of the “law school” in 1995. There were
340 articles searched by related term “law school” from January of 1994 to
December of 1995, while that number decreased drastically in 1996. In 1999, a
slight increase reappeared, but dropped again in 2000. It was not until 2004 that
the number of articles sharply increased again. During 2004 to 2005, “law school”
or “professional graduate law school”-related articles drastically increased.

Table 1: Newspaper Articles Titled “Law School” by Year (1994-2010)°¢
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From 1994 to the mid-2000s, public concerns fluctuated depending on how
often the media or the press released relevant articles. Non-legal professionals
could not obtain information through other sources, since the legal profession
had limited their access under the Pre-Reform system. However, as people
gained access to information, they voiced their opinions online. Table 1 also
shows that the number of articles on reform has drastically increased since the
LPGS Act (2007) was enacted.®’

Besides these NGOs, the coalition of the law professors of local universities
occasionally cooperated with each other to form a united front. They held press
conferences and demonstrated in front of the NA building, pressing the NA to
pass the LPGS Act (2007) as the legislature continued to stall.

THE TRANSITION FROM A PRE-REFORM
TO A POST-REFORM SYSTEM

The Supreme Court’s Resolution

For many years, the Supreme Court judges, similar to prosecutors and practicing
attorneys, opposed the reform. The Supreme Court had traditionally controlled
legal professional training under the Pre-Reform system by running the Judicial
Research and Training Institute (JRTI).>® Meanwhile, former Chief Justices Yoon
Gwan (Sept.1993-Aug.1999)* and Choi Jong Young (Sept. 1999—-Aug. 2005)
were too conservative to positively react to the reformists.®® Justice Lee Hoi
Chang® —the former Supreme Court Justice (1988—1993) and the former Prime
Minister (Dec. 1993—Apr. 1994)—also vigorously opposed an increase in the
number of lawyers.®* He argued to lower the annual cap of the judicial exam to
less than 300, even in the early 2000s.

During the first reform period, the Supreme Court, in cooperation with the PCPG,
suggested the final proposal on reform of the legal profession. The final report of
the reform, however, seemed to be more like a political bargaining tool among
the president, the PCPG members appointed by the president, and the Supreme
Court, the representative of all other legal professions. Instead of transforming
the Pre-Reform system, the Supreme Court compromised to increase the annul
number of individuals who passed the judicial exam. In Period 2 (1998-1999),
the Supreme Court was less involved in the reform process itself, but wisely
began to prepare for when the reforms would take place.®

In 2002, the Supreme Court unexpectedly did a complete turnaround, and
consented to abolish the Pre-Reform system and implement a postgraduate-
level legal education system in Korea. Its decision obviously embarrassed the
prosecutors and the KBA. Even the reformists during Period 3 confessed that
they did not anticipate the Supreme Court’s cooperation in the early term of
the reform.%* The Supreme Court’s conciliation accelerated the reform of the
legal profession in Period 3 (2003—2007). Through its decisive cooperation, the
Supreme Court obviously took the initiative. Above all, the JRC was established
as an advisory committee to the Chief Justice of the Supreme Court, not as a

HE NN



20

Joint U.S.-Korea Academic Studies

presidential council. The JRC, in the final report released in December of 2004,
officially recommended adopting a legal professional graduate school system.®®
It appeared the Supreme Court wanted to lead the legal reform, perhaps
because its active leadership on the matter would be the best way to protect
their professional interests.®® It is probable that judicial elitism moved the
Supreme Court to be the leaders of the last phase of the legal reform ahead of
practicing lawyers or prosecutors. The Supreme Court also represented all the
other legal professionals, namely the prosecutors and the practicing lawyers.

In sum, in the beginning of Period 3, the Supreme Court changed its position
and promoted legal education reform. The Supreme Court persuaded the
prosecutor’s office and the KBA to agree to the law school proposal. This study
carefully focuses on this momentum that provided a crucial turning point in
the tedious law school debates. Through in-depth interviews and research,
the study found two fundamental reasons that the Supreme Court changed its
position: one internal, and the other external.

Judicial Crisis and the External Demands of Reform

The Supreme Court internally experienced organizational change. In 1971, the
first judicial crisis occurred. 150 young judges turned in their resignation en masse
to protest governmental measures such as frivolous bribery charges filed against
a few non-cooperative judges and others. These judges interpreted these charges
as threats to judicial independence. In July of 1971, the South-Northern district
courts made a joint declaration. In 1988, after Roh Tae-woo’s administration
was inaugurated, the second judicial crisis occurred. 330 judges demanded the
resignation of the Chief Justice and the transformation of the constitution of the
Supreme Court. Chief Justice Kim Yong Cheol resigned. When 40 judges submitted
the judicial reform proposal to the Kim Young-sam administration in 1993, the
Chief Justice Kim Deok-ju also resigned, which created a third judicial crisis. Three
public, external “judicial crises” encouraged the people to distrust the judiciary,
and the fourth judicial crisis had a decisive effect on the Supreme Court’s position.

As Ginsburg (2004) described, the Chief Justice is a central figure in determining
the relative independence and professionalism of the judiciary in Korea. The
Chief Justice can either be a channel for political influence or a wall of insulation
from such influence.®” The Chief Justice is nominated by the president with
the consent of the NA. He nominates Supreme Court Justices and exercises
administrative control over the entire judiciary to a degree not usually found
in Korean democracies.®® During each period of reform, Chief Justices, either
officially or unofficially, held meetings with the Presidents.

Reformists have also demanded, especially under Roh’s administration, that the
nomination of Supreme Court Justices no longer reside exclusively in the hands of
the Chief Justice. In addition, several events occurred internally to impact reform.
First, Chief Justice ChoiJong Young conventionally nominated a Gwangju High Court
judge, Kim Yong-dam, who was vetoed by young judges. The Chief Justice ignored
nominations from citizen groups of potential nominees who were younger and
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more diverse than the senior candidates. On August 12th, 2003, the president of
the KBA, Park Jae-seung, and the Minister of Justice, Kang Geum-sil, walked away
during the nomination committee meeting. The next day, another judge, Park Si-
whan, held a press conference and resigned in protest of the conventional practices
of the Supreme Court. A compact under the joint signatures of 159 junior judges was
circulated, demanding judicial reform.® It is called the fourth judicial crisis, which
was recorded as a landmark event in Korean political history. The Supreme Court
stepped back to ward off public criticism.” It appeared that the Supreme Court
made an effort to avoid introducing the election system to maintain its authority to
nominate judges, but it gave up the JRTI and compromised by introducing the law
school system, which would not hurt its position as severely.

Also, when President Roh nominated Lee Yong Hoon (Sept. 2005—present) as Chief
Justice in 2005, the Supreme Court did not officially oppose the administration or
reformists. Justice Lee was President’s Roh’s legal counsel when Roh was impeached
by the NA on March 12, 2004. As such, on May 12th, 2004, the Constitutional Court of
Korea held that Roh’s infringement was not unconstitutional.” After Lee’s appointment
to the Supreme Court in 2005, his tendency was presumably for positions supported
by the president. The Supreme Court even gave up the JRTI, which it had established
and managed. In addition to these political reasons, the Supreme Court judges
and the JRTI admitted that the JRTI training, originally designed to raise judges and
prosecutors as bureaucratic officials, rather than raise a diverse legal profession, was
insufficient for training practicing attorneys. Of the more than 2,000 JRTI apprentices,
only 300 would be appointed to be a judge or prosecutor.”

Internal Demands of Reform

The judiciary has seen an expansion in its role and status as litigation increases.”
Among judges, the debate was whether to reform the system so that judges
were appointed by election, like in the U.S. system. One reason for this debate
was that judges and the judiciary had been criticized for their authoritative or
bureaucratic characteristics, especially under the military authoritarian regimes
from the 1960s through the 1980s. During two periods of reform (from 1995
to early 2000), judges had developed arguments about law school reform
based on their own research and studies. Since the Judicial Policy Research
Department (JPRD)”* was established under the NCA, it has been manned by
the most promising and brightest young judges since 1994.7 The NCA judges
are considered the most elite judges in Korea, serving in Seoul-centered courts,
often nominated as Justices in the Supreme Court or other executives in the
government.”® When the reforms failed in the 1990s, these judges had time to
compare the legal systems of Korea and the United States. One key proponent of
the reform reminisced that members of the NCA in the years 1995 and 2002 were
distinctly different. Those young judges, who were in their early forties, autonomously
organized several studies and research teams to prepare for future reform.”
According to a survey conducted by the Supreme Court from June 2nd-7th, 2004,
55% of the respondents out of 1,910 (836 judges, 1,074 court officials) supported the
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introduction of the postgraduate law school.” Six out of nine expert members of the
JRC also supported the introduction of a law school system by that time.

Moreover, younger generations who were more “Americanized” and less
conservative, had a better appreciation for the U.S.-style legal system. The NCA
facilitated judges studying abroad, especially in the United States, since the late
1990s. There, they conducted practical in-depth research and obtained first-
hand experience of the U.S. legal education system. The younger generation
was more open to reform than prosecutors, practicing attorneys or older judges.
They were also open-minded about communicating with legal academics and
obtaining support from law professors.” The judges who have been actively
involved in judicial reform under Roh’s administration were from the JPRD.

Based on its own research and study, the Supreme Court seemed to conclude
that the Korean legal system could become more adversarial than bureaucratic
through the U.S.-style legal professional training system.®® One suggestion for
reform was to nominate judges who had at least ten years of experience rather
than those who were just young and smart exam passers in their twenties or early
thirties. Courts realized that reform would not harm the status of existing judges.
Even if the number of lawyers increased under the reformed system, the judiciary
would maintain its small size, and law school graduates and experienced lawyers
would still aspire to join the judiciary. The prosecutors, on the other hand, would
lose the power that they enjoyed under the previous legal professional training
system. Thus, with the introduction of the law school, the prosecutors’ influence
appears to have been weakened more than the judiciary. The Supreme Court
concluded that the new system would probably make the judiciary less likely to
succumb to the power of the prosecutors, thereby strengthening the judiciary.

CONCLUSION

This article illuminates recent reform of the legal professional training system in
Korea. It precisely traces a wide variety of participating agencies, ranging from
administrations as policy entrepreneurs to NGOs, their tangled interests and
transitions, towards the final choices in adopting the law school system.

Since a few reformists proposed to introduce the postgraduate legal education system
in 1995, Korea has finally adopted the U.S.-style postgraduate law school system in
2007. In Korea, it took over twelve years for the administration to submit a bill for legal
reform, and for the National Assembly to finally pass legislation to establish a U.S.--
style law school in Korea. When Japan intensively discussed similar reform between
1999 and 2001, adopting the U.S.-style law school system as co-optation tactics of
traditional powerful actors, the LDP and big business played significant roles.

By focusing on diverse agencies that appeared during reform of the legal
profession in Korea, this article shows how existing legal professionals,
represented by judges, prosecutors, and practicing attorneys had been strongly
against the reform. Although the administration had propelled the reform of
the legal profession since the early 1990s, the previous two periods of reform
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had revealed that the reform failed without the consent of the established
bar and legal professionals. However, neither big business nor the existing
legal profession, including the Korea Bar Association (KBA) was enthusiastic
about reforming the Pre-Reform system. The roles of two groups, i.e., the legal
academia and the NGOs, seemed to have the greatest impact on Korea’s legal
reform, while the business sector and prosecutors had less involvement.

The study, nevertheless, concludes that the Supreme Court’s unexpected shift
conclusively propelled the reforms under the Roh’s administration since 2003.
The legal profession took the lead as it tried to control the number of new law
schools and practicing attorneys under the post-reform system. The study stresses
that the Supreme Court confronted both internal and external demands to reform
itself, and that it changed its position from opposition to proposition to introduce a
postgraduate-level legal education in Korea.
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Appendix A

Committee of Reform
Period President Reform of the Characteristics Outcome

K Agenda

Legal Profession
Period 1 | Kim Young-sam | A. Presidential Legal Globalization Fail
(1995- (1993-1997) Council for education
1996) Promoting reform was

Globalization first officially

(PCPG ) (January— suggested

December 1995)

Presidential
Period 2 | Kim Dae-jung B. New Education Previous Education Fail
(1998- (1998-2002) Community Reform | arguments Reform
1999) Committee (NECRC) | were

(June 1998-June continued

1999) Presidential (passive)

(Ministry of

Education)

C. Judicial Reform

Promoting Com-

mittee (May1999—

May 2005) Pre-

sidential (Ministry

of Justice)

Two presidential

committees with

different (opposite)

perspectives

co-existed
Period 3 | Roh Moo-hyun | D. Judicial Reform The admin- Decentral- Succeed
(2003- (2003-2007) Committee (JRC) istration ization/Power (Enactment)
2007) (August 2003— turned to Redistribution

December 2004) legislation,

Supreme Court submitting a

E. Presidential bill to the

Committee on National

Judicial Reform Assembly

System (PCJRS)

(January 2005—

December 2006)

Presidential
Committees and Characteristics of Reform of the Korean Legal Profession (1995-2007)
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The Number of Newspaper Articles Searched with Keywords “law school” Before the Establishment
and the Management of the Legal Professional Graduate School Act was Passed by the National
Assembly (Jan. 1, 1994-July 3, 2007)

Appendix B

July

1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 32007

0 340 22 6 18 86 7 37 22 47 279 409 320 278

Source: ASIATODAY, www.asiatoday.co.kr; SEOUL NEWSPAPER, www.seoul.co.kr; THE KUKMIN ILBO,
www.kukinews.co.kr; THE HANKOOK ILBO, http://news.hankooki.com; THE SEGYE ILBO, www.segye.com;
The DONG-A ILBO, www.donga.com; THE HANKYOREH, www.hani.co.kr; THE MUNHWA ILBO, www.munhwa.
com; THE KYUNGHYANG SHINMUN, www.khan.co.kr; THE NAEIL SHINMUN, www.naeil.com

The Number of Newspaper Articles Searched with Keywords “law school” After the Enactment
of the Establishment and the Management of the Legal Professional Graduate School Act.
(July 4, 2007—Apr. 30, 2007)

Appendix C
7.4~ il Jul
Search Word | 12.31, | 2008 2009 | 2010 | 4.30, | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 v
3,2007
2007 2011
“Law
” 995 1,598 940 802 556 7 37 22 47 279 409 320 278
School” (1)
“Legal

Professional

Graduate
School” 619 1,038 897 1,235 | 479
(LPGS) (2)

“Law
School” AND 575] 800 307 331 195
“LPGS” (3)

1+2-3 1,039 | 1,836 | 1,512 | 1,706 | 840

Source: ASIATODAY, www.asiatoday.co.kr; SEOUL NEWSPAPER, www.seoul.co.kr; THE KUKMIN ILBO, www.kukinews.co.kr;
THE HANKOOK ILBO, http://news.hankooki.com; THE SEGYE ILBO, www.segye.com; The DONG-A ILBO, www.donga.com; THE
HANKYOREH, www.hani.co.kr; THE MUNHWA ILBO, www.munhwa.com; THE KYUNGHYANG SHINMUN, www.khan.co.kr; THE
NAEIL SHINMUN, www.naeil.com
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